AVEE0— aY ¥ . Gl [ (Y) 2ad) [ (7) dlaall [ (1) D) L Aahaiecal) clupal) Ao

Jlaad) Zf le ade Cf ndiasal) Cilafial)
gelad) pun Jula Lo sl ol s)aj . Adald)
Ol dLS —aaky daals
zahraa.adel12(01a@colaw.uobaghdad.edu.iq

1 padlall
illy (IS Gl iy — el o) (gilal) 4l 3a) dhall 13g8 Blassall 3siall (sa ey Aulall Nae ()
Oe Com g W) I ladV] dala se 38 ¢ (ATY —AEY) sl Lo e Ll LlSaT —(gyadly
Aalall oda plimdy A2l Gl ad Ljlall eyt ¢ L) wdad Yo cliie Yy LSl o) galiice ¥ sa5 leY)
o o bl cip (g ¢ cpulall dolal) 25iall G laall Al diey ¢ dilie (93 Hlaall Gual) dndiag
5 e dladladly jled) Hlaal Jlesin) Gea 8 Jiat uiad) Gle o ain QL g ¢ ikl Gl
el al 13 ¢ Aplad) sl xie lgde IS Al Al Slaall Sl 3 g W50 aaly ¢ salieal) duibial daa

- prnsxlls ddlaal) el Bans ¢ Al ddggusal) ddde cangy Lao dalilly Ja) 8 (5S) 4ild Ly uxicsdll
(D amicaall Al ¢ L) laell SDUa (e pariceall Agie ¢ liall dpjle o) @ Lalitall LK
Obligation of The Borrower in a Loan of Real Estate Contract
Prof. Dr. Jalil Hassan Al-Saadi Zahraa Adel Ibrahim,

University of Baghdad - College of Law

Abstract:

The loan contract is considered one of the so—called contracts. For this contract, the Iraqi
Civil Code - as well as the English, French and Egyptian law — has allocated special
provisions stipulated in Articles (847-863). A person’s need may call for the benefit of an
asset while he cannot own it nor possess money. So he pays her rent, so the borrower
proceeds to fill that condition and fulfill this need for the benefit of the loaned property

without charge, and the contract for the loan of the property is one of the contracts
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binding on both sides, and thus it arranges obligations that fall on the responsibility of
both parties, and thus generates obligations that fall on the borrower, which are
represented in the proper use of the loaned property, its preservation, and the expenses
for its maintenance. The most important obligation is to return the loaned property in the
condition it was in when the loan was concluded. If the borrower does not adhere to it,
then he has breached his obligation, which imposes civil liability on him, and the lender
has the right to demand compensation.
Key words : (The Loan Of Real Estate Contract , The borrower's responsibility for the
loss of the loaned property , The borrower's obligation to respond) .
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Art , 1881, civil fr, Si I'emprunteur emploie la chose a un autre usage, ou pour un
temps plus long qu'il ne le devait, il sera tenu de la perte arrivée, méme par cas fortuit.
G el pale Ay ¢ o il sl g g3 3all ol L Jleata¥) G le B ¢ gl dady ay'Y
oY a ¢ V~\Y2.L.uco\‘)§‘53:.n\;

T0A



AVEE0— aY ¥ . Gl [ (Y) 2ad) [ (7) dlaall [ (1) D) L Aahaiecal) clupal) Ao

Do) laad ol - "l e jan ) Y90 Ll £0 ) el o) o gl (e (AOY/Y) alall kil
3lel e miudl jumall g 135 Y aca Al Sl g adll i) CallA 130 At iy Ladiie e
_"M\Mc%Jw\QSh}uJbubﬂuyﬂ
Jarigy () iaaall Jomy " 4l o pali i) S 3 gially il gl 98 e (VT ) salall lay
Y g ey 83 siea eV (5 ) L i Dy Al (] Lellaminn o 3 5l s axg 0l Aty 3y Jal
sl 1 e 48 pal g0 J e pald Caze Jleadnl o) el 4uadld
D) ol Jerig o) uiasall Gud ") e (a3 5 geaall Gaad) G ldl) e (179 5okl k) T
A s Vs ¢ Copall dismy o) o3 dndn 4L ) al) 4y Lad Tida elld g ¢ aandl) a5 cpunal) 4n gl e V)
e Jasn ey sl Jlesind e Qi o) seall 3 52
Aagdall ¢ Ll Ml SLaBY g () ilal 4 ¢ Alaad) iy il g 4 sl Clo jlaall ¢ (55805 8 sl deal ay)
CYNY G YN dau e Y
OIIYV-T G Gl saae e gl ale Jelad g ae
/https://www.legalplace.fr/guides/contrat-pret-usage-commodat '
.‘”"ua‘éé‘-ij“*-ﬁﬁw)eé“
il 5 bl all Agmalall s pall ¢ alill ) g den 55 ¢ Ayl Agiaad) Aalall 5 gl ¢ iy oY
) LYYo La Y~~i&usé5‘ﬂ\w\c@j5ﬂ\j
Art, 1879, civil fr ,Si, pour user de la chose, I'emprunteur a fait quelque dépense, il ne ™
peut pas la répéter.
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Edward Beal , The law of bailment , deposit , mandates , loan for use , pledges hire
innkeepers, p 122.
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Art , 1886, civil fr Si, pour user de la chose, I'emprunteur a fait quelque dépense, il ne ™
peut pas la répéter.,
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Art, 1880, civil fr, L'emprunteur est tenu de veiller raisonnablement a la garde et a la °
conservation de la chose prétée. Il ne peut s'en servir qu'a l'usage déterminé par sa
nature ou par la convention ; le tout a peine de dommages-intéréts, s'il y a lieu.

Vincent Gorlier , ,droit des comrats speclaux, 2021 , p 170-171.°°
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David M walker , cit p 1555-1556

Yer mars 2005, Bull. civ. I, n°® 103( /https://www.legifrance.gouv.fr) !
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Art, 1884, civil fr, Si la chose se détériore par le seul effet de l'usage pour lequel elle a v
été empruntée, et sans aucune faute de la part de I'emprunteur, il n'est pas tenu de la
détérioration.

‘W~ B ‘@LNJM‘L,}A”P“
**Cass. 1re civ., 20 mai 2020, n° 19-10. 559 (https://www.legifrance.gouv. fr

https: //aurellenbamde com/2019/06/14/le-pret-a-usage-les-obligations-de-

/ lemprunteur
David M walker , Principles of Scottish Private Law , Second Edition , Volume 2, 1975, W
p 1556.
Reinhard Zimmermann , The law of Obligations , Juta and Co, Itd wetton , capetwn , p "
195-196.
Art , 2898 , Louisiana civil , When the contract of loan for use states a value for the "
thing lent, the borrower bears the risk of loss of the thing, including loss by fortuitous
event.

Art, 1883, civil fr, Sila chose a été estimée en la prétant, la perte qui arrive, méme par Y
cas fortuit, est pour I'emprunteur, s'il n'y a convention contraire.
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Civ. 1re, 28 juin 2012, n® 11-17.629https://www.legifrance.gouv.fr
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Art , 1881, civil ,fr , Si I'emprunteur emploie la chose a un autre usage, ou pour un
temps plus long qu'il ne le devait, il sera tenu de la perte arrivée, méme par cas fortuit.
Art ¢ ,2896 Louisiana civil, When the borrower uses the thing for a longer time or in a a
manner other than agreed upon, he is liable for any damage to the thing, even if it is
caused by a fortuitous event.
Art , 1882 civil fr, Sila chose prétée périt par cas fortuit dont I'emprunteur aurait pu la 8
garantir en employant la sienne propre, ou si, ne pouvant conserver que l'une des deuy, il
a préféré la sienne, il est tenu de la perte de I'autre.
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Cass. civ. 1re, 14 sept. 2015, n° 15-25.709 ( https://www.legifrance.gouv.fr ) . g
cass. civ. 1 re, 4 avril 2007 ( /https://www.legifrance.gouv.fr )M
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Edward Beal , cit, p 126 . B
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Art ,1879 ,C, civ, fr, Les engagements qui se forment par le prét a usage passent aux ”
héritiers de celui qui préte, et aux héritiers de celui qui emprunte Mais si I'on n'a prété
gu'en considération de I'emprunteur, et a lui personnellement, alors ses héritiers ne
peuvent continuer de jouir de la chose prétée.
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Edward Beal , cit, p 126 . '*°
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coiiy) : luald
I https://www.legalplace.fr/guides/contrat—pret-usage-commodat /
I. https://www.legifrance.gouv.fr
Il. https://aurelienbamde.com/2019/06/14/le—pret-a—usage-les—obligations—de—
lemprunteur /
V. https://aurelienbamde.com/2019/06/14/le-pret-a—usage-la-duree—du—contrat
day) jabaal) @ luala
l. Edward Beal , The law of bailment , deposit , mandates , loan for use , pledges
hire innkeepers .

Il. David M walker , Principles of Scottish Private Law , Second Edition , Volume 2 ,

1975.

. Reinhard Zimmermann , The law of Obligations , Juta and Co , Itd wetton ,
capetwn

V. Vincent Gorlier , ,droit des comrats speclaux, 2021

First : Books:

1. Ashraf Ahmed slave The Giver of All And lbrahim sir Ahmed , rent Lands
agricultural And the stop And the naked one , 2018.

2. now Binabent , contracts Private Civilian And commercial , translation victorious
Judge , institution University Studies , ed The first , in 2004.

3. Anwar Al-Amrousi , the encyclopedia The loyal one in to explain the law Civil
With doctrines Jurisprudence And provisions Judiciary Modern in Egypt And the
diameters Arabic , 2013.

4. Aimen Ahmed The buckets et al. , practices Legal And exercises Process , library

the law And economics Riyadh , edition The first , year 2019.
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5. Jaber Blocked on And Muhammad Sami slave The honest one And Tariq Friday
Mr. Rashid , Nadhria the public For commitments part First , edition First , year 2022.

6. Jerome Hoppe , long in the law Civil Contracts Main Private , translation victorious
Judge , institution University For studies University , vol The second , in the year 2003.
7. the government Egyptian , law Civil group Business Preparatory , part Fourth ,
contracts Named Contracts that She responds on Property And contracts Incoming on
Benefit By thing , printing presses Madkour In Cairo , without year.

8. happy congrats et al. , AlI-Mojaz in Contracts Named Sale — Rent — Contracting ,
edition New And revised Dar: house Al-Sanhouri , year 2015.

9. slave merciful Bedouin , philosophy the law And politics , house the pen for
printing And publishing And distribution , year 2020.

10. slave The Provider Al-Sanhouri , the mediator in to explain the law Civil New ,
part VI, Vol the firstc

11. slave Glorious And others , Al-Wajeez in theory Commitment , part The first , a
printing press university Baghdad , 1986.

12. Ismat slave Glorious Bakr , theory Contract in Jurisprudence Islamic study
comparison Jurisprudence Legal And the laws Contemporary , house Books Scientific ,
year 2009.

13. Mohammed Azmi Al-Bakri , Encyclopedia Jurisprudence And the judiciary And
legislation in the law Civil New , Vol Eighth , Dar Mahmoud For publication And
distribution , year 2018.

14. Mohammed complete Morsi , contracts Civilian Small printing press Al-Safaliyah ,
Egypt , 1923.

15. Mohammed complete Morsi , explanation the law Civil Contracts Called ( gift ,

bare , income) . Permanent , year 2005.
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16. Mohammed complete Morsi And sir Mustafa , explanation Naked Usage And
naked Consumption And revenues Rank — provisions the benefits on Commons , printing
press Desires In Egypt , edition The first , in 1922.

17. Mohammed Erase Debt Ibrahim , rulings a guarantee Bare study comparison with
interest In depth in Jurisprudence Islamic , without Edition , without year

18. Mahmoud beauty Debt Zaki , contracts Named Reconciliation , gift , loan , income
Permanent , bare , printing press Dar: house the book Arabi In Egypt , in 1960.

19. Erase Debt Ismael science Debt , contracts Death Small in the law Civil And the

law Islamic And the laws Arabic , edition the second.

Second : Messages And theses

1. .~ Reem Thin Damn , traces Naked Usage in the law The Algerian And the
law French , message Master's Submitted to university Oran , 2012.

2. Issa Khalil Al-Ta'i , adaptation right Borrower study comparison between Islamic
Law And the law , a message Master's Submitted to university Baghdad college Law |,
1997.

3. Mohammed Satisfaction slave Orion , theory king Benefit And its applications in a
contract Loan study comparison By Sharia law And law , thesis Ph.D Submitted to

college Islamic Law At the university Baghdad , 1988.

Third : Research
1. Ismael on Younes . 2021. “ Manifestations to intervene a judge Contract in to
implement Contracts Administrative And finish it in the law French ". Magazine the

sciences Legal 35(2): 238-72. https://doi.org/10.35246/jols.v35i2.330

114


https://doi.org/10.35246/jols.v35i2.330

AVEE0— aY ¥ . Gl [ (Y) 2ad) [ (7) dlaall [ (1) D) L Aahaiecal) clupal) Ao

2. Hassan Haider Falih , and military desert Hussein . 2019. “ Compensation The
consequence on the responsibility Civilian Emerging on Damages means Media ”.
Magazine the sciences Legal 33 (4): 219 220.

3. Hassan on Jasem The beetle , naked Definiton And its conditions And its
provisions Legitimacy , research Published in the magazine Scientific For college Studies
Islamic And Arabic To the point In Cairo in university Al-Azhar , Volume 39, year 2020.
https://doi.org/10.21608/bfsa.2020.170089

4. Hassouni, Mohammed, And Hussein slave the satisfaction . 2023. “ Nature Legal
To hold care “ Sports . ” magazine the sciences Legal 38(1):33-60.

5. Al-Hamoud Qassem Mohammed And Abu Atta Anas Mustafa Hussein , provisions
a guarantee Bare in Jurisprudence Islamic And the law Civil Jordanian study Compare ,
search Published in magazine Islamic Law And studies Islamic Affairs , Volume 29, Issue
97, 2014.

6. Raafat Mahmoud Hambouz , Daman Bare in Jurisprudence Islamic And the law
Civil Jordanian , research Published in the magazine Jordanian in Studies Islamic Studies
, Volume 14, Issue 3, 2014.

7. Al-Saadi great Hassan , and Jaaz Mona Bliss . 2019. “ Processors Breach
Guaranteed Contract study in the law French on according to Decree 131-2016 and the
project Primer To modify Law the responsibility Civilian in France 2017”. Magazine the

sciences Legal 34(5): 30-58. https://doi.org/10.35246/jols.v34i5.304

8. Salah immortal Example AlI-Azmi , Daman Bare in Jurisprudence Islamic |,
research Published in magazine college The girl Al-Azhariya Kindly New , issue Fifth ,
year 2012. https://doi.org/10.21608/jfga.2021.155839
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9. slave peace Ahmed Vivo , hold Bare , search in Contracts Private Section the first
Bare , sawn in magazine Rights , 2016.

10. slave God son belt Al-Ajami , guarantee Bare in Jurisprudence Islamic , research
Published in magazine The unique ones in Research Islamic And Arabic , university Al-
Azhar , vol Forty , year 2021 https://doi.org/10.21608/bfsa.2021.187934

11. on Younes Salah Debt . 2020. “ Responsibility holder The property Civilian in the
law English study Analytical comparison By law Civil Al — Iragi Magazine the sciences

Legal 35(1): 26-82. https://doi.org/10.35246/jols.v35i1.291

12. Mohammed Fatima Star . 2021. “ Responsibility Civilian For companies Tobacco
on Damages Smoking .” Magazine the sciences Legal 35(2): 453-78.
13.  https://doi.org/10.35246/jols.v35i2.333

14.  Al-Moussawi on Fawzy, And Kazem Haider Mahmoud . 2021. “ Nature Legal For
decades “ Investment . ” magazine the sciences Legal 36 ( December ):22 60.
https://doi.org/10.35246/jols.v36i0.425

Fourth : Legislation
A - Laws Arabic
1. Law Pros And contracts Lebanese Issued 1932.
2. Law Civil Egyptian No. 3 of 1948.
3. Law Civil The Iraqgi No. 40 of 1951.
4. the law Civil Jordanian No. 43 of 1976.

B - Laws Foreign

1. California civil code.
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Louisiana civil code.

French civil code.

Fifth : The Internet

a
b
2.
a

https://www.legalplace.fr/guides/contrat—pret-usage-commodat_ /

https://www.legifrance.gouv.fr

Sixth : Sources Foreign

Edward Beal , The law of bailment , deposit , mandates , loan for use , pledges
hire innkeepers .

David M walker , Principles of Scottish Private Law , Second Edition , Volume 2 ,
1975.

Reinhard Zimmermann , The law of Obligations , Juta and Co , Itd wetton ,

capetwn
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