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Abstract:

The conditions for the registration of the olfactory trademark do not deviate
from those conditions prescribed for the registration of traditional trademarks,
except with regard to the extent to which each of these conditions applies to
the olfactory trademark and the extent to which he enjoys it in order to accept
its registration, as this mark faces great difficulty and challenge from a legal
point of view in the extent of its applicability The conditions for registering a
trademark on it, due to its intrinsic nature and the difficulty of its work as a
reliable indicator of the source of goods and services, not every smell is
suitable for use as a trademark, especially if the smell is a natural

characteristic of the product or was necessary for its use.
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: ) ggd)

giall L« piale Al Adsdll SLEEYly S0V aopdll 33y 5ysedall dlatll A Al Aleall c(gohpall 353 2aal ()
Yor g (oY) cawsyl 3yl deals
(3 AN Jlaall 8 Llatll Adlal) dglas cidasin ulifiss YY) (a (Gl reane ddpelial) cilaydill 8 Sangll ¢ alil) dasan ()
FAum YOV all laai— il S sl Al (il S ynle Al o g SN
o oY) Gedadl sadiel (G A VY0 Aud (01 [ o () Auyad) gl Joal Gslatll Gadaa Joal Al cledlal) (pUa) ¢85 ()
YT il ) ASkes b Bagiaall (YY) 430
(4) Art. L711-2 C. fr. propr. intell: « Le caractére distinctif d'un signe de nature a constituer une marque
s'apprécie a I'égard des produits ou services désignés.
Sont dépourvus de caractére distinctif:
a) Les signes ou dénominations quic dans le langage courant ou professionnel: sont exclusivement la
désignation nécessaire. générique ou usuelle du produit ou du service
b) Les signes ou dénominations pouvant servir a désigner une caractéristique du produit ou du service. et
notamment I'espece. la qualité« la quantité. la destination« la valeur. la provenance géographique. I'époque de
la production du bien ou de la prestation de service.
c) Les signes constitués exclusivement par la forme imposée par la nature ou la fonction du produit. ou
conférant a ce dernier sa valeur substantielle. »
(5) The following shall not be registered—
(a)signs which do not satisfy the requirements of section 1(1)«
(b)trade marks which are devoid of any distinctive character «
Daabgs [V gy Lbad Jlaall ((Lyladll Adlal) 0536 ) aledY @siley g pralle) 4£7 diad Apalany) dnlail) Adlal) Qs 5l ()
@) el e Al L) Jinedy Ailead i) JUY) a3 AAG S oy
(7) § 45 (15 U.S.C. § 1127).c The term “trademark” includes any word: name: symbol. or device: or any
combination thereof—
(1) used by a person. or
(2) which a person has a bona fide intention to use in commerce and applies to register on the principal
register established by this chapter:
to identify and distinguish his or her goods. including a unique product. from those manufactured or sold by
others and to indicate the source of the goods. even if that source is unknown.
omw@s\ Glaadll o) aludl Sy mend L) degana o) 5L () yiial) Cral Cun V9 ¢ Lnd G Al e (V) 0) ?A()
(Al ke (% Y Aalla (SAY) clidiall leatn Al el oo
(9) Mati hernandez alfaro« los nuvos productos y lasmarcas clfativa anuario facultad de derecho — universidad
de alcala i (2008) mati hernandez alfaro« los nuvos productos y lasmarcas clfativa anuario facultad de
derecho - universidad de alcala i (2008) p 144 ¢
https://ebuah.uah.es/dspace bitstream/handle/10017/6414/nuevos_hernandez_afdua_2008.pdf?sequ  .date
vist:15 /1 /2020<pm.

(IO)StavrouIa karapapa «registering scents as community trade marks (the law journal of the international

trademark association «vol. 100 november—december 2010 <no. 6,p8 .

(”) Mishra« neha. 'registration of non—traditional trademarks." journal of intellectual property rights 13.1.2008.

p44.
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(') Karapapa: Stavroula «op.cit p§ .
(13) Amanda e. compton. acquiring a flavor for trademarks: there's no common taste in the world.northwestern
journal of technology and intellectual property« volume.8¢ no.3: 2009 «p.340.
(14) Mishra neha: registration of non-traditional trademarks. national law school of india« received <journal of
intellectual property rights. vol 13 January 2008« p43-50.
—Karapapa:op.cit. p9.
Yoo g dAdgall el csdie ) dacaclially dplail) Gl (i ain (i maai ()
AAGa YY) ddalall ALal daals Gfysdia celalll (Ao Jubs
VY o YV il cdgally Adgaall ) Aa€a <) o (8ysgiall Anplaill el ¢ laskes iy ()
00 a Yo V) ) caisilly AUl ASEN 1y dda cLlal) Jaal) deSaa Slginl pgin 8 Ll Adlad) idad ccilue aal 535 Y()
LAYy praly SOV Gl egin b Ablee Aulp tdegydall e Aadlial Jlee) Go lgileny Aladl)l Akl s s ()
8 Ga YO lee caiglly sdall Adgall Zualadl 5l ) da cddsall
(**) Karapapa: Stavroula. op.cit p 10.
(20) Fleck. lorraine m. "'what makes sense in one country may not in another: a survey of select jurisdictions re
scent mark registration and a critique of scents as trademarks." (master thesis (faculty of law« queen’s
university 2003 «p 15.
Sl 40V aiud (YY) &) ahall dlal) cililally ciladlall 3 0 (V) 32W) T()
AV i LKl ASL) Ggaad Gyl Al e (1) & ()
(23)Robin klingberg:the future of scent as trademarks in the european union.a comparative study of the
challenges and possibilities for protection of olfactory signs in the european union and the united states .
master thesisc«school of business.economics and lawe <university of gothenburg Sweden 2017 p 20.
(24)Sara ettaoum (l'appréhension des marques non traditionnelles par le droit des maques: approche
comparatiste francocanadienne «master's thesisuniversité laval .canada 2019: p 66.
(25)Kassandra bastas <La protection juridique de la marque olfactive dans I’Union européenne Mémoire «
Faculté de Droit .de Science Politique et de Criminologie <Université de Liege (Liége (Belgique 2017.. p 27.
(26)Greg r. vetter ( «{rademark basics university of houston low center <houston« 2010<p 44.
(27) Functionality doctrine (trademark).
https://www.law.cornell.edu/wex/functionality_doctrine_(trademark). visit time« 32 /2 /2022¢ 12: 15 pm.
(28) Franco Galbo. making sense of the nonsensical: a look at scent trademarks and their complexities «
december 21« 2017 https://ipwatchdog.com/2017/12/21 /scent-trademarks—complexities/id=91071/ «visit team
27 /2 [ 2020. 12:19 pm.

(29) No trademark by which the goods of the applicant may be distinguished from the goods of others shall be

refused registration on the principal register on account of its nature unless it—
(e) Consists of a mark which« (1) when used on or in connection with the goods of the applicant is merely
descriptive or deceptively misdescriptive of them. (2) when used on or in connection with the goods of the
applicant is primarily geographically descriptive of them: except as indications of regional origin may be
registrable under section 1054 of this title. (3) when used on or in connection with the goods of the applicant
is primarily geographically deceptively misdescriptive of them. (4) is primarily merely a surname. or (5)
comprises any matter thatc as a whole: is functional.

AV i LKl AKL) Ggaad Gyl Al e (1) & (7)
(') Article 7
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Absolute grounds for refusal

1 The following shall not be registered:

(e) signs which consist exclusively of:

(i) the shape which results from the nature of the goods themselves; or

(ii) the shape of goods which is necessary to obtain a technical result;or

(iii) the shape which gives substantial value to the goods.

(**) Council Regulation (EC) No 40/94 of December 20. 1993 on the Community trade mark (1994) OJ
L11/1< now replaced by Council Regulation (EC) No. 207/2009 of February 26¢ 2009 (‘Community
Trademark Regulation®).

(33) Article 7 (1) (d) CTMR excludes from registration signs which consist exclusively of words or indications
which have become customary in the current language or in the bona fide and established practices of the
trade. In this context «the customary nature of the sign may refer to something other than the properties or
characteristics of the goods or services themselves. For example (the CTM registration ' STIMULATION ' was
cancelled on the grounds that it has become a term customarily used in relation to energy drinks

(**) Functionality Doctrine (Trademark).

https: //www.law.cornell.edu/wex/functionality_doctrine_(trademark) visit time« 32 /2 /2022 12: 55 pm.

(*) Sarah Ettaoumic op.cit.p
(*) Functionality Doctrine (Trademark)
https://www.law.comell.edu/wex/functionality_doctrine_(trademark) visit time« 32/2/2022¢ 12: 58.
(*’) Robin Klingberg «op.cit «p 25.
(33) Gilson: jerome: and anne gilson lalonde. 'cinnamon buns. marching ducks and cherry—scented racecar
exhaust: protecting nontraditional tradem.. vol 95 2005 p 797.
o B L) st 23l ) Al L) A0V lgsl) o oY) A5 4 e 53 piiall pg Gaen il D8 ) Sl s ()

-p 142.0p.citMati Hernandez Alfaro g sl il )l
(*) Olaga morgulova «op.citp 30.
(*') Mati Hernandez Alfaro. op.cit «p 146.

Y4 Ga Bl smn (e 2ena ()

(') Mati Hernandez Alfaro.op.cit p 146.
(**)Yaroslava kudruna <op.cit.p 27
(45) Stanislav odintsov <Mohammad Mansour (Marina V. Trubina: comparative legal analysis of protectability of
olfactory trademarks «volume 9 — issue 27 / march 2020 «p 3.
(46) Jeffrey S. Edelstein and Cathy L. Lueders (recent developments intrade dress in fin gement law the
journal of law and technology 2000 P 9
https://ipmall.info/sites/default/files /hosted_resources/IDEA/4.Edelstein00.pdf «date vist:15 /1 /2020 5: 40
PM.

(47) Bettina ellasc Do Scents Signify Source ? «— An Argument Against Trademark Protection for Fragrances.
In: Trademark Reporter. Vol. 82. Estados Unidos: INTA: 1992. P. 476.
(48) Barbas« leandro moreira valente. 'marcas nao tradicionais: mapeamento« problematica e experiéncia
internacional «thése de maitrise phd thesisc université Mackenzie Le Presbytere (brazil 2015 p287.
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(*") Mati Hernandez Alfaro.op.citsp 148
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(51)Advocate Marilena Shambarta (Can non-traditional signs «such as colours (scents and sounds be
protected under Trade Mark law? If not «what are the alternatives to do so? A comparative analysis between
Europe and United States of America <http://www.mslawyers.eu
/images/publication_documents/Can_nontraditional_signs._such_as_
colours:_scents_and_sounds_be protected _under Trade Mark Law.pdf.p 28.

(**) Robin Klingberg.op.cit «p 26.

(*’) Kassandra BASTAS .op. cit. «p 26.

(54) Trademark manual of examining procedure« §1202.13 scent or fragrance: «the scent of a product may be
registrable if it is used in a non-functional mannery. available at: http://www.bitlaw.com«. date vist:15 /1
/2020¢ 10: 41 pm.

(55) Faye m. hammersley. the smell of success: trade dress protection for scent mark. marquette intellectual
property law review. volume 2. issue 1. article 4.1998p 119.

(*®) Functionality doctrine (trademark).

https://www.law.cornell.edu/wex/functionality_doctrine_(trademark).visit time.23/2/2022 «11: 03 PM.

(57) Pavel Medveded: Purposes and criteria to determine aesthetic functionality in trademark law <2020 «
https://www.linkedin.com/pulse /purposes—criteria—determine—aesthetic—functionality-law—medvedev «visit tame
27 /2 /2022« 11: 08PM.

(**) Functionality Doctrine (Trademark).

https://www.law.cornell.edu/wex functionality_doctrine_(trademark). visit time« 32/2/2022 <11:10.

(*’) Kassandra BASTAS .op. cit. «p 29.

(*) Mati Hernandez Alfaro <op.cit..p 148.149.

(61) Shuju« f. u. "new challenge on Intellectual property: smell trademark." 2021 international conference on
enterprise management and economic development (ICEMED 2021). Atlantis pressadvances in economics.
business and management research volume 178: 2021 «p 2

(**) Robin Klingberg.op.cit «p 28.

(**) Olaga morgulova.op.cit p30.

(*) Barbas. Leandro Moreira Valente «op.cit;p299
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https://www.law.cornell.edu/wex/functionality_doctrine_(trademark)
https://www.linkedin.com/pulse/purposes-criteria-determine-aesthetic-functionality-law-medvedev
https://www.linkedin.com/pulse/purposes-criteria-determine-aesthetic-functionality-law-medvedev
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